positions in the underground mine,  McGinnis'   failure to hire
them as underground miners after  the site was  cleared was not
a violation of section 105(c)(l),   inasmuch as McGinnis  did not
refuse  to hire them as  underground miners because of safety
complaints.

One reason for making the   foregoing conclusion  is  that
McGinnis  does not   use  end  loaders underground and  complaints
about brakes  on surface  equipment would not  have been  an over-
riding consideration when Harris1   and Justice's lack of quali-
fication is examined in light of McGinnis1   obligation to hire
UMWA miners on the panel  from the No.   1 Mine and the highly ex-
perienced unemployed miners otherwise available.     The  same  con-
sideration would also apply to  complaints  about improper  storage
of explosives,   because McGinnis  did not need  explosives   to  op-
erate his No.   2 underground mine since the coal was produced by
a continuous-mining machine which does not rely upon  explosives
for extracting coal.     That  McGinnis  did not need explosives
after the site had been cleared  for opening the No.   2 Mine  is
indicated in  Finding No.   22,   supra,   where  it  is  noted   that  be-
fore McGinnis  began operating the  No.   2 Mine,   he had  removed
from the surface area of  the mine all explosives except some
ammonite which,  when stored by  itself,  was  stated by  an MSHA
inspector  to be nonhazardous.

The  foregoing  examination  shows  that McGinnisr   letting
Harris and Justice  go  and his failure  to  rehire   them as  under-
ground miners, were decisions based on business justifications,
which were "not plainly incredible or  implausible".      I  believe
that the preponderance of  the evidence shows  that McGinnis
would have taken the actions he did take as to Harris and Justice
for the reasons he  gave,   regardless of whether they had  complained
about unsafe brakes on  the  loader or improper  storage of explosives

WHEREFORE,   it  is  ordered:

The complaints filed by Elmer Harris and Clarence Justice,
in Docket Nos. KENT 82-7-D and KENT 82-68-D, respectively, are.
denied.

Richard C. Steffey
Administrative Law Judge
(Phone:  703-756-6225)
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